LETTER OPI NI ON

97-L-34
April 2, 1997
M. Sparb Collins
PERS
Box 1214
Bi smarck, ND 58502
Dear M. Collins:
Thank you for your letter concerning a health nmaintenance

organi zation’s request to provide eligible enployees the option of
menbership in its organization under North Dakota Century Code
(N.D.C.C.) 8§ 54-52.1-04.1. Pursuant to this request, two issues are
rai sed: (1) whether a health maintenance organization (HVMO is a
carrier under ND.C.C ch. 54-52.1 and (2) whether the Public
Enpl oyees Retirement System Board (PERS Board) has the authority to
accept or reject a request for participation froman HVO

N.D.C.C. 8 54-52.1-04.1 provides:

Not wi t hst andi ng the provisions of section 54-52.1-04, the
board nmay contract with one or nore health nmaintenance
organi zations to provide eligible enployees the option of
menbership in a health maintenance organization. If it
makes such a contract, the board may not require that the
heal t h mai nt enance organi zation be federally qualified if
the health nmaintenance organi zation has a certificate of
authority issued by the North Dakota conm ssioner of
i nsurance. The contract or contracts must be included in
t he uni form group insurance program

Several statutory definitions are relevant to the question of whether
an HVMO is al so considered to be a carrier. ND CC 8 54-52.1-01(5)
defines a health nmaintenance organization as “an organization
certified to establish and operate a health maintenance organization
in conmpliance with chapter 26.1-18.” N.D.C.C. ch. 26.1-18 was
replaced in 1993 with ND.C.C. ch. 26.1-18.1. See 1993 N.D. Sess.
Laws ch. 292. N.D.C.C. §26.1-18.1-01(12) defines an HVMO as “any
person that wundertakes to provide or arrange for the delivery of
basic health care services to enrollees on a prepaid basis, except
for enrollee responsibility for copaynents or deductibles or both.”
(Enphasis added). N.D.C.C. 8§ 54-52.1-01(2) defines carrier as:
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a. For the hospital benefits coverage, an insurance
conmpany authorized to do business in the state, or a
nonprofit hospital service association, or a prepaid
group practice hospital care plan authorized to do
business in the state, or the state if a self-
insurance plan is wused for providing hospital
benefits coverage.

b. For the nedical benefits coverage, an insurance
conmpany authorized to do business in the state, or a
nonprofit medical service association, or a prepaid
group practice nedical care plan authorized to do
business in the state, or the state if a self-
i nsurance plan is used for providing nedical benefits

cover age.

C. For the |ife insurance benefits coverage, an
i nsurance conpany authorized to do business in the
state.

(Enphasi s added).

It is interesting to note that carrier, as defined under N D.C C

§ 26.1-18.1-01(3), “means a health naintenance organization, an
insurer, a nonprofit hospital and nedical service corporation, or
other entity responsible for the paynent of benefits or provision of
servi ces under a group contract.”

Because the definition of <carrier under ND. CC 8§ 54-52.1-01(2)
i ncludes prepaid group practice hospital and nedical care plans, it

is nmy opinion that the term “carrier” under N.D.C. C. 8 54-52.1-01(2)
includes HMOs. This interpretation is reinforced by the requirenent
under N.D.C.C. § 54-52.1-04.1 that if any HMO contract is to be
awarded it nust “be included in the uniformgroup insurance program”
To further the goal of integrity and HMO contracts with the uniform
group insurance program the administrative rules inplenenting
N.D.C C § 54-52.1-04.1 are designed to create an integra

contractual relationship for HMO entry into the wuniform group
i nsurance program with that programs contract bidding requirenents
under N.D.C.C. § 54-52. 1-04. See N.D. Admin. Code ch. 71-03-02.
Thus, even if an HMO were not considered to be a carrier for the
purposes of N.D.C.C. ch. 54-52.1, it is ny further opinion that the
requirenents of ND.C C. 8§ 54-52.1-04.1 and the adm nistrative rules
pronmul gated by the PERS Board would dictate that the entry of an HVO
into the wuniform group insurance program be coordinated and
integrated with the bidding requirenents under N.D.C. C. 8§ 54-52.1-04.

The second issue is whether the PERS Board has the authority to
accept or reject a request for participation froman HMO neeting all
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the requirenents of ND. Admn. Code <ch. 71-03-02. N.D.C C
§ 54-52.1-04.1 provides that “the Board may contract with one or nore
heal th mai nt enance organizations to provide eligible enployees the
option of nmenbership in a health naintenance organization.”
(Enphasi s added). N.D. Admin. Code § 71-03-02-01 provides in part
t hat : “The board may offer any federally qualified health
mai nt enance organi zation as an alternative coverage to the group
medi cal plan subject to the following qualifications . ”
(Enphasi s added).

N. D. Admin. Code § 71-03-02-02 provides, in part, that “[t]he board
will award a contract to the health mai ntenance organi zati ons neeting
all the requirenments by March thirty-first of the year in which the
bi enni um ends.” (Enphasi s added).

An argunent that the PERS Board had discretion under ND CC
8§ 54-52.1-04.1, but it renoved that discretion when it pronulgated
N.D. Admn. Code § 71-03-02-02, is without nmerit. First, N D. Adnin.
Code 8§ 71-03-02-01 provides that the board may offer any health
mai nt enance organi zation as an alternative coverage to the group
nmedi cal pl an. The word “may” ordinarily creates a directory, non-
mandat ory duty. Conmmin on Medical Conpetency v. Racek, 527 N W 2d
262, 268 (N.D. 1995). Thus, the Board has retained discretion under
its admnistrative rules to follow the process outlined in ND
Adm n. Code ch. 71-03-02. A careful reading of N D. Admn. Code
8§ 71-03-02-02 within the context of N D Admn. Code ch. 71-03-02
i ndicates that section constitutes a timng requirenment that the PERS
Board inposes if the Board decides to exercise its discretion to
award a contract to an HMO See Madler v. MKenzie County, 496
Nw2d |7, 20 (N.D. 1993) (“Statutes, rules and regul ations nust be
construed as a whole to determine their intent, deriving that intent
by comparing every section as part of a whole.”)

Further, in a conflict between a statute and an adm nistrative rul e,
the statute prevails. See Steele v. North Dakota Wrknmen's Conp.
Bur., 273 Nw2d 692, 701 (N.D. 1979) (“A rule nmay not exceed
statutory authority or supersede a statute.”). I ndeed, after the
1989 legislative change to ND.CC 8§ 54-52.1-04.1 renoving the
requirenent that an HMO be federally qualified, see 1989 N D. Sess.
Laws ch. 676, the PERS Board has not wused the admnistrative
rul emaki ng process to inplenent that change.

For the reasons above, it is ny opinion that the PERS Board is not
required to contract with a health nai ntenance organi zation even if
the organization neets all the qualification requirenments of N. D.
Adm n. Code § 71-03-02-01.
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Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

DECQ\ bah



