LETTER OPI NI ON
97-L-28

March 20, 1997

M. Henry C. “Bud” Wessman
Executive Director

Dept. of Human Services
State Capitol, Judicial Wng
600 East Boul evard Avenue

Bi smarck, ND 58505- 0250

Dear M. Wessnan:

Thank you for your letter asking whether federally funded Head Start
Program teachers and hone visitors contractually enployed by a |ocal
school district are teachers for the purposes of the Teachers’ Fund
for Retirement (TFFR), N.D.C.C. ch. 15-39.1.

N.D.C.C 8 15-39.1-04(1l)(a) defines teachers as

[a]ll persons certified to teach in this state who are
contractually enpl oyed in teaching in any state
institution or by any school board or other governing body
of any school district of this state, i ncl udi ng
superi nt endents, assi st ant superi nt endents, busi ness

managers, principals, assistant principals, and special
teachers enployed in any state institution or in the
school system of any school district in this state.

TFFR serves as a singular state retirenent plan for a certified
teacher enployed as a teacher and for a certified teacher who is
enployed by a school district as a superintendent, assistant
superintendent, business nanager, principal, assistant principal, or

speci al t eacher as t eacher is defi ned in N. D C C
8§ 15-39.1-04(11)(a). Thus, a certified teacher who is enployed as a
superi nt endent, assi st ant superi nt endent, busi ness manager,

principal, assistant principal, or special teacher is a teacher for
purposes of participating in TFFR 1d. This interpretation by TFFR
mai ntains a certified teacher’s participation in TFFR even though a
certified teacher may be enployed by a school district in a different
capacity described in NDCC 8§ 15-39.1-04(11)(a). But if a
busi ness manager who is not a certified teacher is enployed by a
school district, that person is not a teacher for the purposes of
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participating in TFFR  See Letter from Attorney General N cholas J.
Spaeth to Scott Engmann (June 30, 1986).

It is within this conceptual framework that the issue of Head Start

Program teachers and home visitors is analyzed. As you note, the
Head Start Programis divided into four najor conponents: Education,
Health, Parent Involvenent, and Social Services. Wthin the
Educati on conponent, you note that there are two categories of staff:
teachers and hone visitors. The specific issue is whether a

certified teacher contractually enployed by a school district as a
Head Start Program teacher or hone visitor is a teacher for the
purposes of ND.C.C 8§ 15-39.1-04(11)(a). Because this statute
requires the certified teacher to be contractually enployed “in
teaching,” the dispositive issue beconmes whether a Head Start Program
teacher or home visitor is working in a field that can be identified
as teaching. It should be easily determ ned whether the Head Start
Program teacher or hone visitor 1is «certified to teach and
contractually enployed by the school district and, accordingly,
analysis of that criteria is not provided.

The answer to the above issue is a question of fact subject to TFFR s
reasonable interpretation of the statutes it is <charged to
adm ni ster. See generally Letter from Attorney Ceneral Nicholas J.
Spaeth to Scott Engmann (April 23, 1990); Turnbow v. Job Service
North Dakota, 479 N.W2d 872, 830 (N.D. 1992)(North Dakota Suprene
Court “will normally defer to a reasonable interpretation placed on a
statute by the agency responsible for enforcing it, especially when
that interpretation does not contradict the statutory |anguage.”);
Holtz v. W rkers Conpensation Bureau, 479 N W2d 469, 470 (N.D.
[ 992) (North Dakota Supreme Court will “defer to the interpretation
given to a statute by the agency which is responsible for enforcing
the statute, especially when such interpretation is consistent wth
the statutory | anguage.”)

Teaching is defined as “[t]he work or occupation of teachers.” The
Anerican Heritage Dictionary 1247 (2d coll. ed. 1991). A teacher is
“[o] ne who teaches.” 1d. To teach is

[t]o inpart know edge by neans of |essons; to give
instruction in; comunicating know edge; introducing into
or inpressing on the mnd as truth or information, and may
be done as well through witten comrunications, persona

direction, through the public press, or through any neans
by which information may be disseminated, or it may be
done by the adoption of sentinment expressed or argunents
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made by others which are distributed to others for their
adopti on and gui dance.

Blacks Law Dictionary |3l (5th ed. 1979). See al so The Anerican
Heritage Dictionary 1246 (2d coll. ed. 1991). As set forth, the
concept of teaching is not limted to the traditional classroom
t eacher.

The education conponent objectives of the Head Start Program are
divided into five parts as follows:

(a) Provide children with a |earning environnent and the
varied experiences which will help them devel op socially,
intellectually, physically, and enotionally in a manner
appropriate to their age and stage of devel opnent toward
the overall goal of social conpetence.

(b) Integrate the educational aspects of the various Head
Start conmponents in the daily program of activities.

(c) I nvol ve parents in educational activities of the
program to enhance their role as the principal influence
on the child s education and devel oprent.

(d) Assist parents to increase know edge, understandi ng

skills, and experience in child growmh and devel opnent.

(e) Ildentify and reinforce experience which occur in the
home that parents can utilize as educational activities
for their children.

45 C.F.R 8§ 1304.2-1. Nunerous other Head Start Program education
servi ces plan conponents are explained in 45 CF. R 8§ 1304.2-2. Sone
of the contents for which the education services plan nust provide
are the devel opnment of a supportive social and enotional climte, the
devel opnent of intellectual skills, and the pronotion of physical
gr owt h. As you note, the amended Head Start Act requires the Head
Start Program teacher to have “(A) a child devel opnent associate
(CDA) credential that is appropriate to the age of the children being
served in center-based prograns; (B) a State-awarded certificate for
preschool teachers that neets or exceeds the requirenents for a child
devel opnent associ ate credential; (C) an associate, baccal aureate, or
advanced degree in early childhood education; or (D) a degree in a
field related to early childhood education wth experience in
teaching preschool children and a State-awarded certificate to teach
in a preschool program” 42 U S.C. 8§ 9843a(a)(l). Additionally as
you note, a hone visitor is not a child educator, but rather the home
visitor is an adult educator who works with the child through the
parents. The Head Start Hone Visitor Handbook 4 (1994).
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I have reviewed the description of Head Start Program teachers and
home visitors and the applicable federal provisions concerning these
positions and cannot say, as a mtter of | aw, that TFFR' s
interpretation of its definition of teacher to include these workers
is in contradiction of the statutory |anguage. This is not to say
that TFFR' s interpretation is the only reasonable interpretation
avail able, but nerely that it is reasonable and thus entitled to
def er ence. However, as previously nentioned, this issue is a
guestion of fact.

House Bill No. 1143, introduced this legislative session, anends
N.D.C.C. 8 15-39.1-04(11)(a) as foll ows:
I[l. “Teacher” neans:

a. Al persons certified to teach in this state by
the education standards and practices board who are
contractual ly enpl oyed in t eachi ng, supervisory,
adm ni strative, or extracurricular services in any state
institution or by any school board or other governing body
of any school district of this state, i ncl udi ng
superi nt endents, assi st ant superint endents, busi ness
managers, principals, assistant principals, and special
teachers enployed in any state institution or in the
school system of any school district in this state.

If this anendnent is enacted, it wll <clarify that a certified
teacher enployed in a public school in a supervisory, admnistrative
or extracurricular service position is covered by TFFR

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL
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