LETTER OPI NI ON
97-L-149

Sept enber 9, 1997

M. Lonnie W d son

Ranmsey County State’s Attorney
524 4th Ave #16

Devi |l s Lake, ND 58301

Dear M. d son:

Thank you for your letter inquiring whether the nobving of a house,
bui Il ding, nobile honme, structure or other inprovenent to prevent its
destruction due to the flooding of Devils Lake constitutes destruction
or injury by flood under NND.C.C. § 57-23-04(1)(Q).

You make this inquiry in conjunction with the followi ng facts which are
set forth in your letter:

There are a | arge nunber of hones built around the shores of
Devi | s Lake. As the | ake has been rising, a nunber of the
honmes have been noved. Most of the hones were covered by
the National Flood |Insurance Program which, t hr ough
Congress, was allowed a “waiver” wherein when the |[ake
reached a certain elevation, a waiver was granted for each
particul ar house allowing the hone to be noved rather than
destroyed by the water. The flood insurance program would
pay the owner, at which tine the owner could purchase the
home back for salvage value, and hire a honme nover to nove
the house, or sell the honme for salvage value and allow
sonmeone else to nove it. The hone owners who did not have
flood insurance had to privately hire house novers to cone
onto the property and nove the house before the damage was
i rreparabl e.

The homeowners which had their hones noved off in 1996 have
now asked for an abatenment pursuant to N D.C. C, Section
57-23-04(1)(9).

N.D.C.C. 8§ 57-23-04(1)(g) provides:

1. Upon application filed in the office of the county
auditor on or before Novenmber first of the year
following the year in which the tax beconmes delinquent,
as in this chapter provided, the board of county
comm ssioners may abate or refund, in whole or in part,
any assessment or tax wupon real property, in the
foll ow ng cases:
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g. When any building, nobile home, structure, or
ot her inprovenent has been destroyed or injured by
fire, flood, or tornado the abatenent or refund
must be granted only for that part of the year
remaining after the property was damaged or
destroyed.

The Jlanguage in NDCC 8§ 57-23-04(1)(g) parallels |language in
N.D.C.C. 8§ 57-02-11(2) which authorizes a deduction from the valuation
of the property if the owner notifies the assessor before April 1 in
any year that any building, structure, or other inprovenent, or
tangi bl e personal property, which is listed for taxation for the
current year has been destroyed or injured by fire, flood, or tornado.

A 1989 opinion of this office dealt wth voluntarily renoving
i nprovenents during the assessnent year but after the date fixed for
assessment . See Letter from Attorney Ceneral N cholas J. Spaeth to
M chel W Stefonowicz (May 17, 1989), copy attached. That opinion held
no statute authorizes abatenent of property taxes on a pro rata basis
when a building in existence on the assessnent date is |later
voluntarily renmoved during the assessment year. In the circunstances
related in your letter, the noving of the homes was not voluntary but
was necessitated to avoid substantial loss fromthe rising elevation of
Devi |l s Lake.

It is my opinion that renoving a building, nobile home, or structure to
avoid advancing flood waters’ injury or destruction under the
ci rcunstances described in your letter does qualify for abatenment or
refund of taxes under N.D.C.C. § 57-23-04(1)(g). In determ ning whet her
nmoving the building was necessary or voluntary, consideration may be
given to the elevation of the |lowest floor at or below the forecasted
crest of the | ake level by the National Wather Service at the tine the
house was noved. If the nove was to conply with an order from the
State Engi neer pursuant to NND.C.C 8§ 61-03-21.3 to renove buildings to
avoid a danger to the public health or safety or a nenace to life or
property, there can be no question that the nove was involuntary.

The amount of danmage is a question of fact to be determned at the tine
the abatenment is requested. Further, a l|andowner is entitled to an
abatement or refund of taxes to reflect any danage or injury to any
i nprovenents remaining on the property after the hone or other
buil dings are renoved such as the foundation to the buildings, septic
systens, etc.

Si ncerely,
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