LETTER OPI NI ON
97-L-13

January 29, 1997

Honorabl e Gerald O. Sveen
State Representative
House Chanbers

600 East Boul evard Avenue
Bi smarck, ND 58505

Dear Representative Sveen:

Thank you for your January 21, 1997, letter requesting clarification
of the requirenment for notice to the public of the procedure for
contacting the state to prohibit disclosure of personal information
under the Federal Drivers Privacy Protection Act of 1994.

The Federal Drivers Privacy Protection Act of 1994 is found at 18
U S C §2721. The Act generally prohibits states from disclosing
personal information contained in records regarding notor vehicle
record titles, notor vehicle registrations, notor vehicle operator’s
permits or licenses, or other identification card records issued by
the state departnent of notor vehicles. Disclosure of the information
for specific listed purposes is allowed under Section 2721(b)(1)-(10)
of the Act. Section 2721(b)(11) provides that the state may discl ose
personal information for wuses in addition to those specifically
aut horized if:

the notor vehicle departnment has provided in a clear and
conspi cuous manner on forns for issuance or renewal of
operator’s permts, titles, regi strati ons, or
identification <cards, notice that personal information
collected by the departnment nay be disclosed to any
busi ness or person, and has provided in a clear and
conspi cuous manner on such fornms an opportunity to
prohi bit such discl osures.

Li kewi se, subsection (b)(12) provides information may be disclosed
for “bulk distribution for surveys, marketing or solicitations if the
nmot or vehicle departnent has inplenmented methods and procedures to
ensure that . . . individuals are provided an opportunity, in a clear
and conspi cuous nmanner, to prohibit such uses.”

Title XXX, Section 300003, which contains the effective date for the
Act, further provides:
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After the effective date, if a State has inplenented a
procedure under section 2721(b)(11) and (12) of title 18,

United States Code, . . . for prohibiting disclosures or
uses of personal information, and the procedure otherw se
meets the requirenments of subsection (b)(11) and (12), the
State shall be in conpliance with [that subsection] even
if the procedure is not available to individuals until
they renew their [|icense, title, registration, or
identification card, so long as the State provides sone
other procedure for individuals to contact the State on
their own initiative to prohibit such uses or disclosures.

The question you raise is whether the state nust provide notice to
i ndividuals of the procedure for contacting the state on their own
initiative prior to receiving the clear and conspicuous notice on
their renewal forns.

No requirenents are contained in the Act for notice of the procedures
whi ch have been developed for individuals to contact the state on
their owm initiative prior to license or registration renewal. The
conference report indicates when notice is required:

The opportunity to prohibit disclosure of personal
information under (b)(11) and (12) does not have to be
provi ded each tine a request for such information is nmade.
Instead, the opportunity to prohibit these disclosures
shoul d be provided at the tine an individual registers for
or renews his or her driver’s license, title registration
or identity card and at any other tinme an individual
contacts the State on his or her own initiative to
prohi bit such discl osures.

H R Rep. No. 711, 103d Cong., 2d Sess. 371 (1994), reprinted in 1994
US.CCAN 1839, 1889. The expression of one thing in a statute
generally inplies the exclusion of another. Little v. Tracy, 497
N.wW2d 700, 705 (N.D. 1993). The presence of specific notice
requirements for new and renewed |icenses and registrations inplies
that no notice is required for the procedure allow ng individuals to
contact the state on their own initiative.

The opt out provisions of subdivisions 11 and 12 of section 2721(b)
do not change the way in which records are disclosed unless an
i ndividual notifies the state notor vehicle departnent that no
di sclosure of personal information shall be nmade except where
di sclosure is mandated by the Act. Currently all registration and
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licensing records of the notor vehicle departnment are public records
and nust be open to inspection by the public. N.D.C.C. 8§ 39-02-05
Therefore, no current right exists to have the infornmation protected
fromdi scl osure. Because no current right of the individual is being
l[imted or denied, it is my opinion that an individual’s rights woul d
not be violated if the state does not provide notice of the procedure
to allow individuals to contact the state agency on their own

initiative to request that personal information not be disclosed
prior to the next renewal of their autonobile title, registration,
permt, license, or identification card.

You express concern over possible liability of the Departnent of
Transportation if individuals do not receive notice of the
opportunity to prohibit disclosure of the information. 18 U S. C
8§ 2724 provides a private cause of action against any person who
know ngly obtains, discloses, or uses personal information from notor
vehicle records for a purpose not allowed under the Act. The civi
action nmay be brought in a federal district court. The renedies
al l owed include actual damages, |iquidated danages, attorney’'s fees
and costs, prelimnary and equitable relief and punitive danages upon
proof of willful or reckless disregard of the law. It is ny further
opinion that the Departnent of Transportation could not be found
liable legally for failure of an individual to receive notice of the
procedures devel oped for that individual to contact the state agency
to request that personal information not be disclosed prior to the
next renewal of a registration, title, permt or |icense because no
notice provisions are required by law and no existing right of the
i ndi vidual regarding disclosure of the information exists. See
generally Diegel v. Gty of Wst Fargo, 546 N.wW2d 367, 370 (N.D.
1996) (there is no liability where the defendant does not owe a duty
toward the plaintiff).

18 U. S.C. 8§ 2723(b) provides that any state departnent of notor
vehi cl es which “has a policy or practice of substantial nonconpliance

with [the Act] shall be subject to a civil penalty . . . of not nore
than $5000 a day for each day of substantial nonconpliance.” The
state may provide public notice to fulfill the statutory purpose of

having a procedure in place for an individual to contact the agency
to request that information not be disclosed. The type and degree of
public notice to be given would be up to the agency responsible for
carrying out the program However, if notice is not given in a clear
and conspicuous manner on the fornms for issuance or renewal of
operator permts, licenses, titles, registrations, or identification
cards after the effective date of the bill, the state will not be in
conmpliance with the Act, and if an individual’s personal information
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is given out, the Departnent of Transportation could face liability
both under 18 U. S.C. § 2724 and § 2723.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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