LETTER OPI NI ON
97-L-117

July 30, 1997

M. Wade G Enget

Mountrail County State’s Attorney
PO Box 369

St anl ey, ND 58784-0369

Dear M. Enget:

Thank you for your letter asking for an interpretation of N D C C
8§ 57-27-02 on four questions you pose concerning service of notice of
expiration of the period of redenption after issuance of a tax sale
certificate.

N.D.C.C. 8§ 57-27-02 provides, in part:

2. If the «current assessnment records show that a
residential building is |ocated on the property, the
county auditor shall deliver the notice of expiration
of the period of redenption to the sheriff who shal
serve it or cause it to be served personally upon the
owner, if known to be a resident of this state. | f
the owner is a nonresident of this state, the sheriff
shall serve the notice by certified mail addressed to
the owner at the owner’s last known post-office
address and determ ne whether personal service upon
any person is required under subsection 4. If the
current assessment records show that no residential
building is located on the property, the auditor
shall serve the notice by certified nmail addressed to
the owner at the owner’s last known post-office
addr ess. If service is made by certified nmail under
this subsection, service nust also be nmade by
publication once in each week for three consecutive
weeks in the official county newspaper. |If notice is
publ i shed under this section, it must contain the
description and any street address of the property.
However, the failure to include the street address in
the notice does not affect the wvalidity of the
notice.
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3. Wthin ten days after a request by the county
auditor, the register of deeds and the clerk of the
district court shall furnish the county auditor with
a certified list giving the nanmes and addresses of
all persons who appear to be interested as owners,
nor t gagees, lienholders, or otherwise in the property
except a person whose only interest is in a mnera
interest that was severed from the surface estate
before the filing of any unsatisfied Iien or nortgage
or before January first of the year following the
year for which the taxes were levied and to which the
tax sale certificate issued or deenmed to have been
i ssued relates, upon whom the notice of t he
expiration of the period of redenption nust be
served.

4. The notice nust be served personally upon any person
actually residing upon the property covered by a tax
sale certificate and upon any tenant or other person
entitled to the possession of the property as may
appear fromthe records of the register of deeds.

5. The county auditor shall serve the notice of the
expiration of the period of redenption upon each
nortgagee, lienholder, and other person wth an
interest in the property except a person whose only
interest is in a mneral interest that was severed
from the surface estate before the filing of any
unsatisfied lien or nortgage or before January first
of the year following the year for which the taxes
were levied and to which the tax sale certificate
issued or deened to have been issued relates, and
upon whom personal service is not required by this
section, as shown by the records of the register of
deeds or the clerk of the district court of the
county. The notice nmust be served by certified mail.

N.D.C.C. 8 57-27-02(2) requires the county auditor to determ ne from
current assessnent records whether a residential building is |ocated
on the property in question. If that determination is nmade in the
affirmative, the county auditor delivers the notice of expiration of
the period of redenption to the sheriff who is required to serve “or
cause it to be served’” personally upon the owner, if known to be a
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resident of this state. N.D.C.C. 8 57-27-02(4) requires the notice
to be served personally upon any person actually residing on the
property covered by the tax sale certificate and upon any tenant or
other person entitled to possession of the property as nmay appear
fromthe records of the register of deeds.

You ask who must meke the determ nation on whether a tenant or other
person actually resides on the property covered by a tax sale
certificate. From the above provisions, it is ny opinion that the
sheriff nmust determne if any person actually resides upon the
property covered by the tax sale certificate and serve or cause to be
served personally on that person the notice of expiration of the
period of redenption.

If a residential building is located on the property, the sheriff
must personally serve or cause to be served on the owner the notice
of expiration if the owner is known to be a resident of the state.
Because an owner mght not actually live on the property in question,
the sheriff nust determ ne whether either the owner, a tenant or
other person entitled to the possession of the property as may appear
from the records of the register of deeds, or sonme other person is
actually residing upon the property in order to fulfill all of the
potential service requirenents for persons interested in the

property.

You al so ask whether the auditor or sone other county official nust
personally inspect the property to determne if anyone actually
resides on the property, or whether they may rely on the records of
the register of deeds. The above-noted portions of N.D. C C
§ 57-27-02 permt the county auditor to rely on assessnment records to
determine the presence of residential buildings |ocated on the
property. N.D.C.C. 8§ 57-27-02(2). Those provisions also pernit
reliance on the records of the register of deeds to determne if
there is “any tenant or other person entitled to the possession of
the property as nay appear from the records of the register of

deeds.” N.D.C.C. 8§57-27-02(4). However, for determ ning whether
there is “any person actually residing upon the property covered by
the tax sale certificate” a personal inspection is required. As

noted earlier, personal service of the notice of expiration of the
tax sale certificate nmay be required on the record title owner as
determ ned by the auditor, on a tenant or other person entitled to
possession of the property as my appear from the records of the
register of deeds, and on any person actually residing upon the
property. Because assessnent records and real property records
mai nt ai ned by the register of deeds do not show whether the property
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is actually occupied by anyone, it is my opinion that the property
must be personally inspected to nake that determ nation and that the
personal inspection should be nade by the sheriff.

Personal service of docunents wthin the boundaries of Indian
reservations upon enrolled nmenbers of the local tribe remins an
unsettled issue. In an opinion to the Rolette County State's
Attorney, | discussed the conplexities of the subject and described
the split of authority thereon between the various jurisdictions. |
am attaching to this opinion, and incorporating herein, 1994 N. D. Op.
Att'y Gen. L-245 upon which you should rely in advising your county
sheriff in obtaining personal service of enrolled tribal nenbers
residing on the reservation of the tribe in which enroll ed. Si nce
that opinion, a Wsconsin court has held that state service of
process wupon an Indian in Indian country does not infringe upon
tribal sovereignty. Landreman v. Martin, 530 N.W2d 62 (Ws. C.

App. 1995). Despite this decision, the lawin this area is still too
unsettled for nme to conclude wth confidence that a sheriff’s
on-reservation service upon an Indian is proper. In the instant

case, the sheriff is required to nmake personal service under certain
ci rcunst ances, so cooperation of tribal authorities should be sought,
and the degree of and extent of any assistance provided, or the
refusal to provide services and assistance, should be thoroughly
docunment ed by the sheriff.

Your | ast question concerns whether the sheriff may desi gnate anot her
process server to serve the notice of expiration of the period of
redenpti on. For purposes of personal service, subsection 2 of
N.D.C.C. 8 57-27-02 provides that after the county auditor determ nes
the existence of a residential building on the property, the auditor
delivers the notice to the sheriff “who shall serve it or cause it to
be served personally.” In addition to the personal service required
on the owner under subsection 2 of N.D.C.C. 8 57-27-02, subsection 4
of that section requires the notice to be served personally on any
person actually residing on the property and on any tenant or other
person entitled to the possession of the property as appears fromthe
records of the register of deeds. It is ny opinion that the persona
service required in subsection 4 relates back to the duties of the
sheriff to make personal service under subsection 2.

For your question, the significant |anguage is “or cause it to be
served.” In State v. Stockwell, 134 NW 767 (N.D. 1912), the North
Dakota Supreme Court opined on the neaning of the phrase “or cause to
be exam ned” where the Superintendent of Public Instruction was to
exam ne certain teacher answer papers for teacher’'s certificate
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exam nations. The Supreme Court declared that |anguage to mean that
it was the duty of the Superintendent to discharge the responsibility
either by doing it hinmself or causing the performance of the work by
others. The court stated that the phrase “or cause to be exam ned,”
where the officer in question is required to exam ne or cause to be
exam ned the teacher’s answer papers, “is as regards official action
t he equival ent of the individual performance of it by the officer.”
134 NW at 779.

Consequently, the duty of the sheriff to nake personal service of the
notice of expiration of the period of redenption under subsections 2
or 4 of ND.CC 8§ 57-27-02 may be perforned either by the sheriff in
person or by others the sheriff causes to perform the service, and
the sheriff’s duty is discharged by either doing the service
personally or by causing the performance of the service by another
It is therefore my opinion that a sheriff required to nake persona
service under N.D.C.C. 8§ 57-27-02 may perform the work personally or
may cause the service to be nade by others in the sheriff’s enploy or
by sone ot her process server whose services are hired by the sheriff.
The identity of a sheriff’s designee for performng service could be
deci sive on the issue of validity of service on a reservation, based
on whether the tribe recognizes the designee as having authority on
t he reservation.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

rel/pg
Encl osur e



