STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 97-F-10

Dat e | ssued: Cct ober 24, 1997

Request ed by: Laurie A Fontaine, Penbina County State s Attorney

- QUESTI ONS PRESENTED -
l.

Whet her a city has jurisdiction to grant a license for, or otherw se
regulate, the retail sale of alcoholic beverages on property outside
the corporate I|imts but within the <city’'s one-half mle
extraterritorial police power jurisdiction under N.D.C C
§ 40-06-01(2).

Whet her a city’'s zoning provisions apply to locations within the
city's extraterritorial zoning jurisdiction under NND.C.C. § 40-47-01
which may be licensed by the county for the retail sale of alcoholic
bever ages.

- ATTORNEY GENERAL'S OPI NI ONS -
l.
It is ny opinion that a city's authority to issue a |icense for the
retail sale of alcoholic beverages extends only to the corporate

[imts of the city, and that authority to license the retail sale of
al coholic beverages is granted to the county for all parts of the

county outside the corporate limts of a city notwithstanding a
city’'s extraterritorial police power jurisdiction granted by ND.C. C
8§ 40-06-01(2). It is nmy further opinion that a city nmay regulate

al coholic beverage licensees within the extraterritorial jurisdiction
for those purposes authorized in ND. CC 8§ 40-06-01 only to the
extent the regulation does not infringe upon the county’s regul atory
authority under N.D.C.C. 8§ 5-02-09.

It is my opinion that a city's zoning provisions apply to locations
within the city’s extraterritorial zoning jurisdiction under N D.C C
8§ 40-47-01.1 which may be licensed by the county for the retail sale
of al coholic beverages.
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- ANALYSES -
l.

Before a person may engage in the sale of alcoholic beverages at
retail, the person nust first secure a license from the Ofice of
Attorney General and the appropriate |ocal governing body:

Except as otherwise provided in section 5-02-01.1, any
person engaging in the sale of alcoholic beverages at
retail without first securing an appropriate |license from
the attorney general and the governing body of any city,
or board of county commssioners if said business is
| ocated outside the corporate limts of a city, is guilty
of a class A m sdeneanor.

N.D.C.C. 8§5-02-01 (enphasis supplied.) Therefore, in addition to
the license from the Ofice of Attorney General, it is ny opinion
that a person seeking a retail alcoholic beverage |license nust obtain
a license from either the governing body of the city if within the
city limts or from the board of county conm ssioners when the
business is | ocated outside the corporate limts of the city.

N.D.C.C. § 40-06-01 provides:

Except as otherw se provided by law, a governing body of a
muni cipality has jurisdiction .

[I]n and over all places within one-half mle [804.67
meters] of the municipal limts for the purpose of
enf orci ng heal t h and guar anti ne or di nances and
regul ations, subject to chapter 23-07.6 [the conmunicabl e
di sease confinenment procedure], and police regulations and
ordi nances adopted to pronote the peace, order, safety,
and general welfare of the nmunicipality.

(Enmphasis supplied.) A law that “provides otherwise” is ND C C
§ 5-02-09, relating to the retail sale of alcoholic beverages:

The |l ocal governing body by ordinance or resolution my
regulate or restrict the operation of |icensees including
anong other things determning the nunber of l|icenses to
be granted, establishing health and safety standards for
I icensed prem ses, setting of hours and regul ation of open
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door policies by fraternal organizations or private cl ubs,
and regul ation  of dancing or various forns of
entertai nnent on the preni ses.

The | ocal governing body referred to in ND.CC 85-02-09 is the
| ocal governing body granting the license to sell alcoholic beverages
at retail under N.D.C.C. 8§5-02-01 because the regulatory authority
granted by ND.C.C. 8 5-02-09 relates to the license for the retail
sal e of al coholic beverages.

In conclusion, it is ny opinion that a county which has granted a
license to sell alcoholic beverages at retail wmy regulate or
restrict the operation of alcoholic beverage |licensees to the extent
authorized by N.D.C.C. 8 5-02-09, including determ ning the nunber of
licenses to be granted, establishing health and safety standards for
licensed prem ses, the setting of hours, and regul ati on of open door
policies by fraternal organizations or private clubs, and the
regul ation of dancing or various fornms of entertainnment on the
prem ses. See 1947 N.D. Op. Att'y GCen. 150. It is ny further
opinion that a city may regul ate al coholic beverage |icensees within
the one-half mle extraterritorial jurisdiction for those purposes
authorized in ND C.C. 840-06-01 only to the extent the regulation
does not infringe wupon the county’'s regulatory authority under
N.D.C.C. § 5-02-09. See 1d.

A city is permtted to extend its zoning regulations to
uni ncorporated territory outside its corporate limts to varying
di st ances based upon t he city’'s popul ati on. N.D.C C
§ 40-47-01.1(1). A city’'s zoning under this law is controlling over
the zoning authority of townshi ps. Appl e Creek Township v. City of
Bi smar ck, 271 N.W2d 583 (ND. 1978). Al so, a city's
extraterritorial zoning supersedes that of counties except where the
city has by resolution relinquished its authority or a portion
thereof to the county. N D C C § 11-33-20.

A city has authority to provide for extraterritorial =zoning under
N.D.C.C ch. 40-47 and a county has authority to issue |I|iquor
licenses and provide for certain regulations relating to the conduct
of the licensee within unincorporated areas under N.D.C.C. ch. 5-02.
The responsibilities under N.D.C.C. ch. 40-47 and 502 are distinct
and each chapter may be applied concurrently. See Haugl and v.
Spaeth, 476 N.W2d 692, 694-5 (N. D. 1991).
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A city’s zoning authority includes the power to regulate and restrict
the location and use of buildings and land. N.D.C C § 40-47-01.
Thus, despite the fact that a county has the authority to |license the
retail sale of alcoholic beverages within the extraterritorial zoning
jurisdiction of a city, the city’s zoning regulations may effectively
prohibit a person fromengaging in the sale of al coholic beverages at
a particular location. See Leonard v. Medlang, 264 N.W2d 481 (N.D
1978) .

In conclusion, it is my opinion that a city’'s zoning provisions apply
to locations within its extraterritorial zoning jurisdiction which
may be granted a county license for the retail sale of alcoholic
bever ages.

- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Edward E. Erickson
Assi stant Attorney General
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