STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 97-01

Dat e | ssued: January 7, 1997

Request ed by: Kathi Gl nore, State Treasurer

- QUESTI ONS PRESENTED -
l.

Whet her the principal balance of the Veterans’ Postwar Trust Fund
created by Initiated Constitutional Measure #4 is the anpunt of the
princi pal balance of the statutorily-created Veterans Postwar Trust
fund on the effective date of the initiated nmeasure or whether it is
that principal balance plus any accunulated incone earned by the
statutorily-created trust fund.

Whet her Initiated Constitutional Measure #4 affects existing
| egi sl ative appropriations of incone earned by the Veteran' s Postwar
Trust Fund.

- ATTORNEY GENERAL'S OPI NI ONS -
l.

It is nmy opinion that the principal balance of the Veterans’ Postwar
Trust Fund created by Initiated Constitutional Measure #4 consists of
the principal balance of the statutory Veterans’ Postwar Trust Fund
on Decenber 5, 1996, and any noneys transferred or credited to the
Fund by future legislative enactnents, but does not include income
earned by the Fund unless that inconme is transferred or credited to
t he principal balance of the fund.

It is my opinion that the incone earned on the principal balance of
the Veterans’ Postwar Trust Fund before the effective date of
Initiated Constitutional Measure #4 s subject to legislative
appropriation; however, incone earned after the effective date of
Initiated Constitutional Measure #4 is subject to that nmeasure and is
not subject to |legislative appropriation.
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- ANALYSES -
l.

On Novenmber 5, 1996, the electorate approved a new section to
Article X of the Constitution of the State of North Dakot a. The new
section states:

The veterans’ postwar trust fund shall be a permanent
trust fund of the state of North Dakota and shall consi st
of noneys transferred or <credited to the fund as
authorized by |egislative enactnent. I nvestment of the
fund shall be the responsibility of the state treasurer
who shall have full authority to invest the fund only in
the same manner as the state investnent board s
authori zed to make investnents. Al inconme received from
investnents is to be utilized for prograns which nust be
of benefit and service to veterans, who are defined by
| egislative enactnment, or their dependents, and such
income is hereby appropriated to the adnministrative
commttee on veterans’ affairs on a continuing basis for
expendi ture upon those progranms selected at the discretion
of the adm nistrative commttee on veterans’ affairs.

This constitutional anmendnent became effective 30 days after the
el ection. North Dakota Constitution Art. II1, 88 8, 9; see generally
1989 N.D. Op. Att’'y CGen. 63. Initiated Constitutional Measure Nunber
4 is therefore effective fromthe first nonment of Decenber 5, 1996
N.D.C.C. 88 1-01-33, 1-02-15.

The Veterans’ Postwar  Trust Fund referred to by Initiated
Constitutional Measure #4 has an identical name and is in a neasure
worded al nost identically to an existing statute creating a Veterans’
Postwar Trust Fund. N.D.C.C. § 37-14-14. General principles of
statutory construction are applied when construing constitutiona
provi si ons. State v. City of Sherwood, 489 N W2d 584, 587 (N.D
1992); McCarney v. Meier, 286 N.wW2d 780, 783 (N.D. 1979). Wrds and
phrases used in statutes are to be understood in their ordinary
sense, but words or phrases may be construed by their definition in
simlar statutes. Larson v. Baer, 418 N.W2d 282, 289 n.7 (ND.
1988); State v. Johnson, 417 N.W2d 365, 369 (N.D. 1987). *“Statutory
provisions that are substantially the same as previously existing
statutes are construed as continuations thereof.” State ex rel.
Sprynczynatyk v. MIls, 523 N.W2d 537, 540 (N.D. 1994). Therefore,
the Veterans’ Postwar  Trust Fund referred to by Initiated
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Constitutional Measure #4 is the sanme Veterans' Postwar Trust Fund
created by N.D.C. C. § 37-14-14.

Initiated Constitutional Measure #4 states that the principal of the
Vet erans’ Postwar Trust Fund “shall consist of nobneys transferred or
credited to the fund as authorized by |legislative enactnent.”
N.D.C.C. 8§ 37-14-14 states that the principal of the Veterans’
Postwar Trust Fund “shall consist of nobneys transferred or credited
to the fund, pursuant to the provisions of [chapter 37-14] and of
other laws.” Initiated Constitutional Measure #4 does not provide
for a disposition of incone previously earned by the statutory Fund.
Therefore, it is nmy opinion that the principal of the constitutiona

Veterans’ Postwar Trust Fund consists of the balance of t he
statutory Veterans’ Postwar Trust Fund on Decenber 5, 1996, and any
noneys which are transferred or credited to the Fund by future
| egi sl ative enactnments, but does not include income earned by the
Fund unless that inconme is transferred or credited to the principa

bal ance of the fund. It is nmy understanding that all additions to
the Fund required by previous |egislative enactnents were transferred
or credited to the Fund before the effective date of Initiated
Constitutional Measure #4. Therefore, it is ny further opinion that
the principal balance of the constitutional Veterans’ Postwar Trust
Fund, in the absence of future |egislative enactnents adding to the
principal balance of the Fund, is the principal balance of the
statutory Fund on Decenber 5, 1996

The Legislature has nade several appropriations of inconme from the
statutory Veterans’ Postwar Trust Fund for the 1995-1997 biennium
See, e.g., 1995 N D. Sess. Laws chs. 9, 51. However, upon the
effective date of Initiated Constitutional Measure #4, the incone
fromthe Veterans’ Postwar Trust Fund “is hereby appropriated to the
adm nistrative conmmittee on veterans’ affairs on a continuing basis
for expenditure upon those prograns sel ected at the discretion of the
adm ni strative commttee on veterans’ affairs.” This new neasure
creates a constitutional appropriation of the incone earned by the
Fund. 1993 N.D. Op. Att’'y Gen. 45. This constitutional provision
l[imts the Legislature’s authority and inplicitly prohibits a
contrary appropriation of the Fund’s income. See 1987 N.D. Op. Att'y
Gen. 65. Therefore, it is nmy opinion that incone which was earned by
the Veterans’ Postwar Trust Fund before Decenber 5, 1996, is subject
to legislative appropriation because it was earned before Initiated
Constitutional Measure #4 took effect, but inconme earned by the Fund
on or after Decenmber 5, 1996, may only be spent on prograns sel ected
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by the Administrative Committee on Veterans’ Affairs because that
incone is subject to Initiated Constitutional Measure #4.

It is possible that passage of Initiated Constitutional Measure
Nunmber 4 wll <create shortages in appropriations nmade by the
Legislature for the 1995-1997 biennium If this does occur,
appropriate action may be taken by the affected agencies, including
subm tting enmergency legislation to the North Dakota Legislative
Assenbl y.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Edward E. Erickson
Assi stant Attorney Ceneral
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