LETTER OPI NI ON
96- L- 246

Decenmber 27, 1996

The Honor abl e Ki m Koppel man
District 13

513 1st Ave NW

West Fargo, ND 58078

Dear Representative Koppel man:

Thank you for your letter asking about the extraterritorial zoning
authority of contiguous North Dakota cities and the rights of
| andowners in relation to extraterritorial zoning.

Cities in North Dakota have jurisdiction to zone |and beyond their
city limts. State |aw provides:

Based upon the population of the city as determ ned
by the last official regular or special federal census or,
in case of a city incorporated subsequent to such census,
a census taken in accordance wth chapter 40-02, the
governing body of a city may, by ordinance, extend the
application of a city's zoning regul ations:

1. To each quarter quarter section of
uni ncorporated territory the mpjority of which
is located within one-half mle [.80 kil oneter]
of its limts in any direction if it is a city
havi ng a popul ation of |less than five thousand.

2. To each quarter quarter section of
uni ncorporated territory the majority of which
is located within one mle [1.61 kilonmeters] of
its limts in any direction if it is a city
having a population of five thousand or nore,
but [ ess than twenty-five thousand.

3. To each quarter guarter section of
uni ncorporated territory the majority of which
is located within two mles [3.22 kil oneters] of
its limts in any direction if it is a city
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having a popul ation of twenty-five thousand or
nor e.

Provi ded, that where two or nbre noncontiguous cities have
boundaries at a distance where there would be an overl ap
of zoning authority wunder this section, each city is
aut horized to control the zoning of land on its side of a
line established in proportion to the authority each city
has to zone land outside its limts in accordance wth
this section or pursuant to nutual agreenent. The
governing body may thereafter enforce such regulation in
the area to the sanme extent as if such property were
situated wthin the <city's corporate Ilimts. Thi s
territorial authority shall not authorize the application
of zoning regulations to territory outside the corporate
limts of land attached to a city by a strip of I|and not
nore than one hundred feet [30.48 neters] w de, nor shal
this territorial authority authorize application of zoning
regulations to territory outside the corporate limts of
land included within such a strip of |[|and. For the
pur poses of this section, a quarter quarter section shall
be determined in the manner provided by 2 Stat. 313 [43
U S C 752].

N.D.C.C. 8 40-47-01.1 (enphasis supplied). Simlar provisions apply
to a city’'s jurisdiction to develop a nunicipal master plan for the
subdividing or platting of land outside of a city under N.D.C. C. ch.
40-48. N.D.C.C. § 40-48-18.1

N.D.C.C. 8 40-47-01.1 gives cities authority to establish zoning
control within a specified distance beyond their corporate limts
and, within that jurisdiction, to zone any territory not |ocated
within the boundaries of another incorporated city. Appl e Creek
Township v. Cty of Bismarck, 271 N.W2d 583, 587 (N.D. 1978). As
pointed out in your letter, this statute does not address the issue
of extraterritorial zoning jurisdiction for contiguous cities.

N.D.C.C. 8§ 40-47-01.1, as quoted above, addresses extraterritorial
zoning jurisdiction for cities and provides a separate rule for
determning the extraterritorial zoning jurisdiction of cities which
are close enough for this jurisdiction to overlap. However, the
statute is silent regarding the boundaries of the extraterritorial

! Therefore, any interpretation or discussion of zoning under
N.D.CC 8§ 40-47-01.1 may also be applicable to subdividing and
platting under N.D.C.C. § 40-48-18.
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jurisdiction of contiguous cities. The common |aw can adapt to fit
situations where the Legislature has not spoken on an issue. Lenbke
v. Unke, 171 N.W2d 837, 841-42 (N.D. 1969).

N.D.C C 8 40-47-01.1 carefully attenpts to separate zoning
jurisdiction between cities in order to prevent overlapping, and
potentially contradictory, zoning. Thi s purpose can also be net by
appl ying the same principles to contiguous cities. It is my opinion
that a court reviewing a controversy involving conpeting clainms of
extraterritorial zoning jurisdiction between two or nore contiguous
cities wuld apply the principle in ND.CC § 40-47-01.1, i.e.
“each city is authorized to control the zoning of land on its side of
a line established in proportion to the authority each city has to
zone land outside its limts in accordance with this section or
pursuant to nutual agreenent” to determne the boundaries of the
extraterritorial zoning jurisdiction of contiguous cities as well as
noncontiguous cities. The application of the statutory principles of
N.D.C.C. 8 40-47-01.1 to contiguous cities wuld include the
recognition of nutual agreenent by the cities.

The grant of extraterritorial zoning authority to cities presents
issues affecting |andowners’ vested rights through shifting
jurisdiction. Each city may control the zoning of land on its side
of a line established in proportion to the extraterritorial zoning
authority each city possesses. N.D.C.C. 8§ 40-47-01.1. As an
exanple, a city with a one-mle extraterritorial zoning authority nmay
have a boundary at a distance which overlaps wth the
extraterritorial zoning authority of a city having a tw mle
extraterritorial limt. Under N.D.C.C. § 40-47-01.1, the smaller
city may zone land within one-third of the distance between it and
the larger city and the larger city may zone land within two-thirds
of the distance between it and the smaller city. A change in a
city’s boundaries may cause land which had been in the
extraterritorial zoning jurisdiction of one city to shift to that of
a nei ghboring city.

Al so, the statute does not address the effect of popul ation changes.
In the previous exanmple, if the smaller of the two cities were to
grow in population to have a two-mle extraterritorial zoning
distance like the larger city, the extraterritorial zoning boundary
line would change, and each city would have zoning authority over
one-half the distance between the cities. These changes in
jurisdiction may cause land wthin the extraterritorial zoning
jurisdiction of one city to come within the extraterritorial zoning
jurisdiction of a different city with a different zoning ordi nance.
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Changes in zoning may require sone |andowners to be conpensated.
CGeneral ly, landowners who nerely hope or plan to use their property
in a certain way sonetine in the future have no protection against
zoning changes; however, a |andowner who has nmade substantia
expenditures in reliance upon existing zoning or has otherw se
conmtted resources to the Iandowner’s substantial disadvantage
before the zoning change, may be protected by law. Cty of Fargo v.
Har wod Townshi p, 256 N.W2d 694, 700 (N.D. 1977), see al so Buegel v.
Cty of Grand Forks, 475 N.W2d 133, 134-135 (N.D. 1991). A change
in zoning, whether by a local jurisdiction or by virtue of state |aw,
may result in an inverse condemation action by a | andowner who has
substantially relied upon existing zoning. 1d. A court may grant an
exenption from the application of a zoning ordinance where a
| andowner has shown an injury or the destruction of a vested right.
See Leonard v. Medlang, 264 N.W2d 481, 484 (N.D. 1978).

However, cities with existing zoning have used several techniques to

protect |andowners’ vested rights. The confiscatory effect of
changes in a zoning ordinance may be avoided by the application of a
variance from the ordinance. @Qullickson v. Stark County Bd. of

County Commirs, 474 N.W2d 890, 892 (N.D. 1991). Further, vested
rights in a prior zoning classification may be preserved as a non-
conform ng use through savings provisions in new zoning regul ations.
It is ny further opinion that provisions allowi ng for variances or
savings provisions nay be added to new zoning ordinances covering
parcels of Jland where the city having jurisdiction to zone a
particular parcel of |and has changed. The adverse effects of
potential shifts in zoning authority may also be mnimzed if
affected cities, together with the counties and nei ghboring organi zed
townshi ps, were to form a regional planning and zoning conm ssion.

N.D.C.C. § 11-35-01.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

eee/ vkk



